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Preliminary Statement 

Kail Schwurtzbaum appeals from a judgment of c 

viction enteml against him on June L 1! ‘‘ 4 ’ a “J Un J ito j 
uhl before the Hon. Lawrence \1. 1 ierce, in th 
States District Court for the Southern District of New 
Yoi . k lie also appeals from the trial courts post-tna 
denials of motions for a new trial based upon newly dis¬ 
covered evidence of a Government witness perjury. 

The indictment (A. 3)* was tiled on dune 21, 

,a. i), and contained thirteen counts. It named fom 

rTefp.". —■— * 

P88 '"ume 11 contains the balance of the trial «««*>• 

Volume Ill of the Appendix is being filed with this rev, 
brief It contains relevant documents which were tiled m the 
District Court following the remand of the case by this Court. 
It is paginated "A. 147”, et seq. 
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individuals, including appellant Schwartzbaum, as defen¬ 
dants. No two defendants were named in the same count 
and there was no claim that they acted in concert. Mr. 
Schwartzbaum was granted u separate trial and the counts 
in which he was named (0, 10, 11 & 12 [A. 5]), were, re¬ 
spectively renumbered 1, 2, 11 & 4. 

The charge was that, commencing with "the tirst third 
of 1900” and ending with the “the tirst third of 1970” Mr. 
Schwartzbnum, being an employer in the fur industry, made 
four payments of $150.00 each to Charles HotT, an officer 
of the Carriers Joint Council, a labor organization which 
represented the employees of Schwartzbaum s company. 
Each such payment was alleged to have been a violation of 
20 C.S.C. § 186(a). 2 

The trial commenced on April 1, 1974, and concluded 
on April 4, 1974, when the jury returned verdicts of guilty 
as to Counts 1, 2 and 3. Count 4 had earlier been dismissed 
by the Court, with the consent of the Government, due to 
insufficiency of proof (Tr. 363-4). 

Prior to sentence, the defense made two motions for a 
new trial. The tirst was based upon asserted errors at 
trial (A. 6-ltli). The second was based upon the conceded 
perjury of the chief and indispensable Government witness, 
.lack Glasser (A. 44-76). lloth motions were denied by 
the trial court (A. 38, 106, 107-32) 

On dune 4, 1974. Schwartzbaum was sentenced to pay 
a fine in the sum of $1,000 as to each of the three counts 
upon which he had been convicted. 

An appeal was taken to this Court. In September, 1974, 
following the tiling of Appellant's brief and appendix, but 
before the tiling of the Government's brief, the Government 
disclosed to the defense additional information it had 


The statute is set forth in Appendix “A” hereto. 
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learned with respect to Jack Glasser’s perjury. Upon Ap¬ 
pellant's application, this Court remanded the case to the 
District Court for consideration of this new evidence. On 
June 5, 1!>75, the District Court again denied a defense 
motion for a new trial based on the perjury (A. 278). It 
also denied other defense motions addressed to the legality 
of the grand jury proceedings (A. —DO, 21)2). 


Questions Presented for Review 

Following the trial herein, it was discovered by the 
defense and conceded by the Government that Jack Glusser, 
the chief and indispensable prosecution witness, had per¬ 
jured himself during his trial testimony. The District 
Court denied, without a hearing, the defendant’s motion for 
a new trial. An appeal was taken to this Court, and the 
appellant's brief was tiled. Thereafter, the Government dis¬ 
closed that additional evidence had come into its possession 
which further demonstrated Glasser’s perjury and substan¬ 
tially expanded the scope of the known perjury. In view 
of that development, this Court, upon application of the 
appellant, remanded the case to the District ( ourt for 
further consideration. Despite the additional evidence, the 
District Court again denied the motion for a new trial with¬ 
out a hearing. 


I Did due process of law and the proper administra¬ 
tion of justice require that the motion tor a new trial hi 
granted upon the established facts? 

‘J. Should the trial court have convened an evidentiary 
hearing for the purpose of determining: 


(i) The full extent of the witness' perjury? 

(ii) The extent to which the newly discovered evi¬ 
dence bore upon the witness’ ability to accurately 
recollect or willingness to truthfully portray his 
dealings with the defendant? 


liii) Whether the 
have known material 


Government knew or should 
facts, related to the witness’ 
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perjury, which were not but should have been re¬ 
vealed to the defense? 

3. At the trial was it an abuse of discretion for the 
trial court to permit the Government to utilize a memo¬ 
randum, prepared by Government counsel, for the purpose 
of ostensibly refreshing the recollection of the chief Gov¬ 
ernment witness as to a critical aspect of the proof in this 
case? 

4. Was the defendant denied due process of law as 
well its his right to call witnesses in his own behalf when 
the trial court refused to permit the defense to call one of 
the trial prosecutors as a trial witness? 

5. Should the indictment have been dismissed because 
it was returned by a grand jury whose term had expired? 

Should the indictment have been dismissed because 
the case was presented to the grand jury by a Strike Force 
attorney who was without authority to make the presenta¬ 
tion ? 


Statement of Facts 

A. Summary of the Facts 

The fur garment manufacturing industry in New York 
City is composed of some three hundred and twenty live 
union shops and a number of non-union shops. The union 
shops are members of a trade organization called the Asso¬ 
ciated Fur Manufacturers [hereinafter, "the Association’']. 
The Association employs several individuals called "labor 
adjusters” who have as their function the supervision of 
conditions at the shop level and who represent the manu¬ 
facturers in connection with the day to day problems that 
arise with the union. For many years, until September, 
1970, .lack Glasser was a labor adjuster with 115 shops 
under his supervision. One of Glasser’s shops was K. ,1. 
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Schwartzbuum, Inc., owned by appellant Karl Schwartz- 
bauin (Tr. 4-6, 38-44, 95). 

Workers at the union shops are represented bv a union 
called the Furriers Joint Council [hereinattei, tlu 
Union" 1- At the shop level, the union is represented by « 
“business agent.’’ During the initial period covered by the 
indictment herein, one of the business agents was Harry 
jaffee, and one of the shops to which he was assigned was 
the Schwartzbaum firm (Tr. 360-63). 

\ contract between the Association and the Union 
governs the conditions of employment for union members 
and related matters (Tr. 6).* Under the contract, when¬ 
ever a business agent visited a union shop to investigate 
conditions there, he was required to be accompanied by a 
representative of the Association, normally the labor ad¬ 
juster (Tr. 48-0, 93-6, 261, 266; Gov. Ex. 2, Article 18, 

§ 4 ). 

The union contract contains a provision which prohibits 
all members of the trade Association from subcontracting 
work to the non-union shops. Another provision prohibits 
members from importing fur garments from outside the 
United States (Tr. 45, 47). Under the contract, if an 
employer violated either of these provisions, he was subject 
to the possibility of a fine or other labor action I'lr. i, 
46-7, 168). When such a violation was discovered, attempts 
were first made to settle the matter informally with the 
offending employer. If the matter was not thus resolved, 
u complaint would be tiled and it would be referred to a 
so-called “impartial chairman” for fact-finding and deter¬ 
mination (Tr. 40). 

It was the function of the labor adjuster to seek the 
best possible disposition of complaints made against manu¬ 
facturers. At hearings, he would represent the manufac- 


Government Exhibits 1 and 2, respectively, are the con¬ 
tracts for the periods 1965-9, and 1969-72 (Tr. 4 - 
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turer’s interest. If a fine were imposed, his objective would 
be to seek the lowest possible fine (Tr. 48-0, 05-6). If 
complaints reached the hearing stage, the Union's interest 
would be represented by Charles Hoff, assistant manager 
of the Union (Tr. 01-2). It appears that Hoff did not 
otherwise have any day to day dealings with tin* manu¬ 
facturers, and there is no evidence in this ease that llolf 
ever met or spoke with the defendant Schwartzbaum (Tr. 
178). 

In 1068, the defendant Schwartzbaum found it difficult 
to compete in the fur industry and decided to reduce his 
costs by sending some of his work to non-union shops for 
the creation of fur garments (Tr. 0), and by importing 
finished garments (Tr. 20), notwithstanding the Union 
contract. 

In September, 1070, the Union charged that Schwartz¬ 
baum had violated the subcontracting provision of the con¬ 
tract, and the fact-finding process sustained the charge. 
As a result, the firm was fined $3,500 (Tr. 10-20, 28-0; De¬ 
fense Exhibit E). 4 It is clear beyond doubt that this prac¬ 
tice was nothing more than it purported to be and did not, 
of itself, involve any element of criminality or tax avoid¬ 
ance (Tr. 10-11, 31-32). 

It was the Government's contention at trial that during 
10t!8 and 1060 the defendant Schwartzbaum paid money to 
Glasser and that Glasser, in turn, paid a portion of that 
money to Iloff for the purpose of insuring that Schwartz- 
baum's violation of the contract provisions would not cause 
an incident with the union. If the payments to Holt" were 
with Sehwartzbaum's knowledge, then each such payment 
constituted a violation of 20 U.S.C. § 186. It was incum¬ 
bent upon the prosecution at trial, therefore, to establish 
each of tin* following facts: 1) that Schwartzbaum mude 
payments to Glasser; 2) that Glasser did not keep all of 


* Exhibit E is the report of the impartial chairman of the 
conference committee of the fur industry. 






those payments for himself, but rather paid a portion over 
to Uotf; and 3) that Schwartzbaum knew such payments 
were being made to Uotf in his behalf (Court’s Charge, Tr. 
424-8). 

Glusser was the Government’s chief witness at trial. 
The jury's determination depended upon the jury’s belief 
in both the accuracy and the credibility of his testimony. 

Following the trial, if was conclusively demonstrated 
that Glasser had perjured himself, both on direct and 
cross-examination, with respect to the extent of his illicit 
activities in the fur industry, and that he had additionally 
perjured himself with respect to his personal finances so 
as to prevent discovery of the first category of perjury. 
The initial discovery of his perjury led to a motion for a 
new trial by both the defendant Schwartzbaum (A. 44) 
and the defendants in the related Stofsky case (sec fn. 7, 
infra, at p. f)). Both motions were denied by the trial 
court without a hearing (A. 10(5, 107). A government re¬ 
port concerning a post trial interview with Glasser, in 
which he purported to admit his perjury, was sealed and 
was not provided to the defense (see fn. 18, infra, p. 20, 
and accompanying text). 

Thereafter, as a result of disclosures made by the Gov¬ 
ernment, while an appeal was pending in this Court, two 
facts were discovered, both of which powerfully buttressed 
the defendant’s requests for a new trial and for a hearing 
in support thereof: 1) Glasser’s trial perjury had been 
substantially greater than was previously known, and lie 
had lied to the Government in his post trial interview in an 
effort to minimize the extent of his perjury, and 2) the 
post trial interview and the Government’s investigation in 
connection therewith had revealed a greater extent of 
perjury than was disclosed by the Government to the de¬ 
fense. Tin Government now admits that it made a cal¬ 
culated decision to withhold this information from the de¬ 
fense during the pendency of the first motion for a new 
trial* 

The facts of all the newly discovered evidence and the sig¬ 
nificance of it, are set forth under Point I, infra, at p. 16 et seq. 
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A second motion for a new trial by Schwartzbaum 
(A. 158 it *<<].) and by the defendants in the St of ski/ case, 
was denied liy the trial court without a hearing (A. 278-281, 
282-289). 


B. Sequence of Events Leading to and Following 

Glasser's Performance as an Immunized Witness 

In July, 1970, (llasser took a medical leave from his 
employment as labor adjuster (1 r. <4). bile lie was «it 
home, convalescing, two officials of the trade Association 
visited him and asked if he had been making any payments 
to anyone at the Union in behalf of manutacturers. lie 
denied any such conduct (Tr. 161, 213-214). 6 

When he returned to work in September, officials of the 
Association again questioned him on the same subject and, 
although they ottered him a reward for any information 
he might have, he nevertheless denied knowledge of such 
conduct, lie was discharged from his employment on that, 
same day (Tr. 161-3, 166). 

(llasser then went to see Charles 11 off to request that 
the Union obtain a lawyer for him to protect his pension 
rights, lie did not tell Holt that he had been questioned 
by the Association officials concerning alleged payments to 
Union officials (Tr. 215-6). 

Almost two years later, in Auril, 1972, (llasser was ques¬ 
tioned by a New York Cit v JL ective. and by a Federal 
Strike Force attorney in tlf^Pouthern District of Now 
York, lie again denied ain knowledge or participation 
in a scheme to pay Union officials (Tr. 94, 166 7). 

Thereafter, ti'ansartiounl immunity was conferred upon 
(llasser (Tr. 36-7, 84, 229, 41S), and he commenced to allege 


«At the instant trial, Glasser attributed the commencement 
of his troubles to the fact that one of the manufacturers “turned 
me in” (Tr. 110). 
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that he had been a go-between for the transfer of payments 
from six manufacturers (including Schwartzbaum 1 to 
Union officials for the purpose of having Union officials 
disregard contract violations. He admitted to keeping for 
himself up to fifty percent of such payments. 

An indictment was subsequently returned against four 
unioii officials ( I'nited States v. Stofsky, et at,' Indictment 
Xo. 73 Ur. (ill. So. I>ist. of New York; see A. 1071, and 
the instant indictment was returned against four manufac¬ 
turers (A. 4, 38). Glasser testified at the Stofsky trial 
which ended on February 2S, 1974, one month prior to the 
commencement of the instant trial (A. 107; Tr. 37, 211-12). 

On March 26, 1974, six days before the instant trial, 
Glasser was interviewed by Assistant United States Attor¬ 
neys Fryman and Snhetta. Sabetta had conducted the 
Stofsky trial, assisted by Fryman, and both men were to 
conduct the Schwartzbaum trial. Fryman’s memorandum 
of that interview was marked Government’s Exhibit 3511 
(A. 21), and was utilized at the instant trial to “refresh” 
Glasser’s recollection (Tr. 221-9; Point II, infra). 

C. Glasser* s Trial Testimony 

1. The Alleged Extent and Operation 
of Glasser*s Scheme 

Glasser’s basic story was that, during the period from 
April, 1907 to December. 1968, lie was independently ap¬ 
proached by six different manufacturers who wished either 
to subcontract the finishing of fur garments or to import 
fur garments, but who wanted to avoid any difficulties 
which might otherwise result in doing so I Tr. 52-3, 63-5, 86, 
107, 210). Those manufacturers, and the dates of their 
alleged initial approaches to him, were as follows: 


: Hereinafter, “the Stofsky trial." The convictions in that 
case are presently on appeal to this Court under Docket Nos. 74- 
1860 and 75-1253. 
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April, 1967—Harry llessel (Chateau Creations) 

July, 1967—Sam Sherman (Sherman Bros.) 

May, 196S—Karl Sehwartzbauni (K. J. Sehwartzbauni) 
July, 196S—Sol Cohen (Corinua Furs) 

July, 1968—Sam linker (Hreslin, Baker) 

May, 1969—Daniel Ginsberg (Daniel Furs) 

At trial, Glasser adamantly insisted on direct and cross- 
examination that the above noted linns were the only firms 
with which he had such dealings (Tr. 80, 84, quoted infiu, 
ut pp. 17-18, fn. 17). 

lie further claimed that, following the initial request 
from each of the various manufacturers noted .'(//pro, he 
would get the approval of the appropriate Cnion leader 
(Tr. 03). lie would then return and ask the manufacturer 
what the manufacturer wanted to pay (Tr. 67, 108). In 
no case was there any negotiation (Tr. 12.>, 138-40). He 
accepted whatever the manufacturer offered, and it was the 
manufacturer who set the spacing of payments (Tr. 113- 
114). Indeed, he never told the Cnion leader how much the 
manufacturer was paying. Instead, he kept up to half of 
the payment for himself, and paid the rest to the Cnion 
leader without telling the Cnion leader that he was keeping 
anything (Tr. 69, 142-3). Similarly, the manufacturer was 
not advised as to the fact ol the division (Tr. llo). 

The union had a number of different officers, and Glasser 
claimed to have picked and chose as to which he paid. 
When he allegedly paid one, he made it a practice not to 
tell any of the others about the transaction (Tr. 122-3, 128). 

As set forth under Point II. infra, he vacillated through¬ 
out the trial on the question ol whether he had told the 
manufacturers, particularly Sehwartzbauni, that he was 
making such payments to union oilieials. More often than 
not he appeared to take it for granted that the manufac- 
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furors knew he was accomplishing his objective by means of 
such payments. 8 

2. Glasser’s Alleged Course of Dealings 
with Schwartzbaum 

On direct examination, (Uasser testified that in May, 
1968, he met with Schwartzbaum who said: . . that he 

was importing furs and was giving out some contracting 
and could 1 see to it that he would have no headaches by 
doing so" (Tr. 53-4). 

A few days later, (Uasser returned to Schwartzbaum, 
and allegedly told him, “Jack, I have the okay from Charlie 
Hoff.’’ Schwartzbaum then allegedly volunteered to pay 
(llasser $000 spread over three payments during the ensuing 
year (Tr. 66-7). 

(llasser alleged that during the latter conversation, 
Schwartzbaum gave him three one hundred dollar bills and 
after cashing one of the bills for smaller denominations, 
lie testified to the delivery of half of the money to IIoff as 
follows: "I gave Mr. Hoff' $150.00 in cash and 1 slid one 
word to him, I said, ‘Sehwartzbaub’ and that was the end 
of the conversation” (Tr. 68-69). 

Thereafter, Schwartzbaum allegedly made similar pay¬ 
ments to (Jlasser in September or October, 1968, Christmas 

s Other possibilities readily suggest themselves and are indi¬ 
cated by the newiy discovered evidence. An industry represen¬ 
tative with 34 years of contacts might well have a 
sufficient base of friendship or influence to accomplish the task by 
merely asking for a favor. Additionally, Glasser might have 
been paid to keep his eyes closed. It was certainly not within 
the interest of the other members of the trade Association to 
have some firms undercutting them on overhead. In neither case 
would the statute here involved have been violated. See 29 U.S.C. 
$ 186(c), in Appendix “A”, infra. 


\ 
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week of I960, 9 June or July of 1969, 10 September or October 
of 1969," and Christinas week of 1969'- (Tr. 69-73). Their 
conversation at such times would be minimal: “Just very 
few words, lie just would take out the $300.00, give it to 
me, and I would walk out” (Tr. 70). 

3. The Deficiencies in Glasser's Trial Testimony 

Glasser’s obviously poor recollection at trial, whether 
actual or feigned, coupled with the conceded post-trial 
revelations of his perjury, are clearly material to the trial 
court's disposition of the motion for a new trial. \Ne shall 
now illustrate his continuing retractions and contradictions. 

Wheu it was pointed out to (ilasser that during the 
Stofsky trial he had failed to indicate that Schwartzbaum’s 
objective was to engage in subcontracting, he responded, 
“1 must have just left it out. It must have slipped my 
memory” (Tr. 185). 13 Glasser also acknowledge that, con¬ 
trary to his present testimony, he had testified before the 
Grand Jury that the defendant had made a payment to him 
in 1970 (Tr. 154-155). 14 

Glasser could not explain why, if the defendant was 
paying for protection, his was one of a small number of 
firms against whom a strike was called in May, 1969 for 
importing, or why the defendant had never complained to 

« Neither this nor the prior alleged payments were charged 
in the indictment. 

10 Count 9 of the indictment, 

11 Count 10 of the indictment. 

i* Count 11 of the indictment. Glaaser testified that he had 
“no recollection of getting” any payment in 1970 (Tr. 153). For 
that reason, Count 12 of the indictment was dismissed by the 
court (Tr. 364). 

11 Contrary to his testimony at the present trial, Glasser testi¬ 
fied at the former trial that Schwartzbaum’s objective was to im¬ 
port furs from Canada (Tr. 1(53). 

14 He doubted the accuracy of the Grand Jury transcript (Tr. 

157). 


r 
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Glasser (or, for that matter, to Holf), about the strike 
(Tr. 171-3). 

While continuing to contend that, at the time of 
tschwartzbaum’s initial request, he (i.e., Glasser) had gone 
to see Hoff, he retreated from his prior testimony {supra, 
pp. Il l:*), and claimed that he was not able to recall wheth¬ 
er he ever spoke to Hoff in Schwartzbaum’s behalf concerning 
contracting. His excuse for this change in his testimony 
was that, “these are events that took place five years or 
more ago” (Tr. 1S6). He also denied that the question of 
contracting had ever been discussed in his conversations 
with the prosecutor (Tr. 187, 181)), or at the prior trial 
(Tr. 191). 

He similarly withdrew from his claim (supra, p. 11), 
that he had told the defendant that llotf had said “okay” 
(Tr. 191-200). 18 

On redirect examination, over objection (see Point 11, 
infra, p. 39), the prosecutor was permitted to show the 
witness the prosecutor’s own notes, never before seen by the 
witness, allegedly taken during an interview a few days 
before trial (Tr. 222-228; see Gov. Exh. 3511 at A. 21). 
The prosecutor was permitted to point out to the witness 
a specific paragraph of those notes. Upon reading the 
prosecutor’s conclusory written assertion, contained in that 
paragraph, that Glasser had mentioned Hoff to Sehwartz- 
baum, Glasser again reversed his testimony and claimed: 
“I came back to Mr. Sell wart zbaum and I said, ‘I have had 
a conversation with Mr. Hoff. He has said okay, you can 
go ahead and do it’” (Tr. 229). 


is As can be seen, the questioning of Glasser on this issue 
was extended. He repeatedly testified that he did not believe that 
his prior testimony or his prior discussions with the prosecutors, 
particularly the ove just prior to trial, had included any reference 
to a claim that Schwartzbaum knew the money was going to Hoff 
(Tr. 194, 196). 
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On recross examination, Glasser admitted that since 
“there are so many tilings ... I had no recollection” until 
seeing the memorandum (Tr. 230). He also admitted 
that he did not recall anyone taking notes during the meet¬ 
ing of which Government Exhibit 3511 was supposed to be 
a memorandum (Tr. 235). Modifying his testimony even 
further, he claimed that he now recalled that he had “volun¬ 
teered the information” to the Government concerning 
the mention of Hoff to Sehwartzbaum (Tr. 237). He 
acknowledged that in personal notes that he, himself, 
had kept, there was no indication of such a notification 
to Sehwartzbaum (Tr. 23b), nor had he made any such 
claim in prior interviews with prosecutors or in his 
prior testimony before the Grand Jury (Tr. 239). 

D. The Jaffee Incident 1B 

At the time of trial, Harry Jaffee was a sixty-nine year 
old retired business agent of the Furriers Union (Tr. 260). 
He testified at the instant trial under a grant of immunity 
(Tr. 263). 

Glasser testified that in October or November, 1069, he 
and Jaffee were visiting the Sehwartzbaum shop when Jaffee 
started inquiring as to the origin of certain furs he saw 
there. Glasser allegedly gave $100.00 to Jaffee so as to 
terminate this lint- of inquiry. It was Glasser’s contention 
that he obtained this $100.00 (not the subject of any count 
of this indictment) from the defendant (Tr. 70-78, 179). 

Jaffee testified that Glasser had paid him $50.00 with a 
request to ignore anything he might see at the Schwartz- 
baum shop, but had no knowledge as to whether Scliwartz- 
bauin was aware of the payment (Tr. 267-293). 

10 Jaffee’s testimony was received over defense objections that 
it concerned a crime or crimes not charged in the indictment and, 
additionally, it was hearsay evidence not based upon anything 
Jaffee witnessed the defendant say or do (Tr. 241-248). 
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E. The Alleged Admission 

In March, 1973, the Schwartzbaum firm carried a 
$400,000 line of credit with Chase Manhattan Bank for 
operating capital. The loan officer in charge of the loan 
was Albert Chambers (Tr. 307-309). At or about that time, 
an indictment was filed against the defendant which was 
later superseded by the instant indictment, and the matter 
received some newspaper publicity (Tr. 310). On April 2, 
1073, Schwartzbaum contacted Chambers and asked him to 
come to the Schwartzbaum firm to discuss the indictment 
and various other unrelated matters. They met on the 
following day (Tr. 310). According to Chambers, the 
conversation went as follows: 

“He said that in view of that newspaper article 
and other matters, he thought we were entitled 
to the facts surrounding it and wanted to assure us 
that it had no adverse effect on his company, what¬ 
ever the outcome might be. 

***** 

“We'liad quite a discussion and it led up to the 
fact, he mentioned that he hail paid $000.00, another 
individual $150.00, and the total payments were 
$1,200.00” (Tr. 311). 

During the course of the meeting, Chambet-s took notes 
“relative to the amounts mentioned only” and upon re¬ 
turning to his office, he dictated a “memorandum outlining 
the whole discussion” (Tr. 311; dov. Ex. 4 for identifica¬ 
tion). 

According to Chambers, the defendant said “he couldn’t 
understand the reasoning for the indictment because of the 
small amounts involved” and “he felt they were using 
[him] and the others to get at the larger payers and to the 
union officials involved” (Tr. 314). 
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A portion of Chambers’ memorandum states: “Schwartz- 
baum testified before the grand jury on Monday, .April -ml, 
and along with three other defendants, was released on 
his own recognizance pending the trial.” At trial. Chambers 
acknowledged that he had misapprehended the facts (Tr. 
322), and that his misapprehension had been pointed out 
to him by the prosecutor during an interview (Tr. 324). 
Schwartzbaum had not testified before the grand jury, but 
rather had been arraigned upon the indictment (Tr. 330, 
343). 

Although it is Chambers' recollection that the defendant 
was “very much at ease' and “indicated complete confi¬ 
dence” (Tr. 327), it was also his recollection that the de¬ 
fendant had said that he had, in fact, paid the monies noted 
in the indictment (Tr. 345, 348-11). He asserted, however, 
that this latter recollection was as strong as his recollec¬ 
tion that the defendant had told him that he hud appeared 
before the grand jury (Tr. 345). 

F. The Defense Case 

The defendant's wife, Ruth Schwartzbaum, testified that 
in 11)68 and 11)6!) she and her husband took their vacation 
during the Christmas holidays at the Doral Country < lub 
in Miami, Florida. On both occasions, they left New York 
on December 2(1 or December 21. and did not return for 
eight to ten days (Tr. 373-377). Her testimony war in¬ 
tended to establish that Schwartzbaum could not have made 
the payments which Glasser alleged were made during the 
Christmas weeks of those years. 

In view of (llasser’s surprising change of testimony as 
to whether lie had informed the defendant of the involve¬ 
ment of a union official (supra, pp. 13-14), the defense 
sought to call to the stand Assistant United States Attorney 
Fryman, one of the two prosecutors who were trying the 
instant case. The reason for the request was that Mr. 









Fryman had authored government exhibit 3511 just a few 
days before trial, and it was the showing of that exhibit 
to Glasser, over defense objection, that caused him to 
change bis testimony on redirect examination. The trial 
court refused to permit the defense to call Mr. Fryman 
(Tr. 378-387). 

ARGUMENT 
POINT I 

The defendant was entitled to a new trial when, 
following trial, it was established that Glasser had 
perjured himself with regard to material facts. 

Alternatively, the defendant is entitled to a hearing 
at which he would haw the opportunity to: 1) examine 
Glasser with regard to his perjurious testimony and 
matters related thereto; ami 2) establish to what extent 
the prosecution knr»w or should have known, at the 
lime of trial, of the existence of the newly discovered 
evidence. 

Government memoranda concerning Glasser’s post¬ 
trial admissions should have been provided to the 
defense. 

1. The Underlying Facts and the First Motion for a 

New Trial 

At the instant trial, under direct examination bv the 
prosecution, Glasser uneijnivocally testified that, during the 
time period relevant to this indictment, be received pay¬ 
ments, similar to those here involved, from only five 17 other 

k on direct examination by the government, Glasser testified 
as follows: 

“Q. Mr. Glasser, you mentioned that in addition to 
the payments from Mr. Schwartzbaum which you passed on 
to Mr. HofT. you had also transmitted payments to Mr. Hoff 
from I believe two other firms, Sherman Bros, and Chateau. 
“Have you ever accepted payment s from any other fur 
[Footnote continued on following page] 
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manufacturers. Ilis share of the payments, according to 
his testimony, came to a total of $5,043.00 (A. 40-50). 

At the prior trial of the union officials, counsel for de¬ 
fendants had subpoenaed bank records which led to the 
disclosure that Glasser had financial assets in excess of One 
Hundred Thousand ($100,000.00) Dollars. Glasser ex¬ 
plained at that trial that the bulk of these resources were 
derived from an inheritance which had been received by 
his wife. Although an examination of Surrogate Court 
records cast doubt upon that assertion, counsel at the prior 
trial were unable to develop anything of value from these 
disclosures. As it turned out, the bank’s response to the 
subpoenas had not included those records which would 
have revealed to counsel that, during the three and a half 
vear period covered by this indictment, Glasser had made 
large and frequent cash deposits to his various hank ac¬ 
counts (A. 114-5, 118-20). 

At the instant trial, Glasser testified that his net salary 
during the period covered by the indictment was $174.00 

[Footnote continued from prior page] 

manufacturer which you transmitted to any official of the 
furriers union? A. Yes, I did. 

•‘Q. What firms were those? A. There was a firm called 
Corrina Furs, there was Breslin, Baker, there is one other 
now and I just can’t remember his name. I just can’t re¬ 
call. There was another one. There were five firms all- 
together" (Tr. 80). [Emphasis added]- 
Similarly, on cross-examination, Glasser testified: 

“Q. At that time, when you were requesting immunity 
from Mr. Hinckley, how many crimes had you committed? 

A. That I committed? 

•Q. You. How many? A. At least five. 

“Q. Could it have been ten? A. No. Five. 

"Q. Five crimes? A. Yes" (Tr. 84). | Emphasis added] 
It was immediately made clear that, in giving these responses, 
Glasser considered his course of dealings with each manufacturer 
to be a separate crime (Tr. 40-1), regardless of the number of 
payments involved (Tr. 85). 
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per week (Tr. 150). He further testified that he did not 
receive cash gifts from other fur manufacturers (Tr. 151). 
Efforts to ascertain whether he was a gambler were met 
with an unequivocal denial. Indeed, Glasser denied that 
he had ever been to the racetrack (Tr. 153). 

Following the instant trial (A. 45), defense counsel 
became aware of the existence of the bank records which 
revealed Glasser’s cash deposits. ( Compare: affidavit of 
William Esbitt, Esq. [A. 201] and affidavit of Elkan 
Abrainowitz, Esq. [A. 204]). Those records established 
that, during the three and a half year period covered by 
the indictment, Glasser’s total cash deposits amounted to 
$50,701.05 (A. 70). That disclosure prompted both the 
defendant herein and the defendants in the St of ski/ case 
to make a motion for a new trial grounded upon newly 
discovered evidence (A. 44-70, 107). 

In preparing its response to the motions, the Government 
interviewed Glasser and his wife (A. 79). At first, they 
claimed that the cash deposits resulted from a sale of Mrs. 
Glasser’s jewelry (A. 110-7); however, Glasser eventually 
admitted that approximately half of the almost $57,000 in 
deposits were the proceeds of payments made by other 

I fur manufacturers. He claimed that the balance of the 
cash deposits resulted from various legitimate transac¬ 
tions. including the sale of his wife’s jewelry, Christmas 
and vacation gifts from manufacturers, and miscellaneous 
commissions (A. 79-82). No documentation appears to have 
been produced with regard to these latter alleged sources 

! of income (A. 77, ct scq.). He also admitted that he had 
gambled in a casino in Puerto Rico, and, contrary to his 
unequivocal testimony at the present trial, he had been to 
racetracks on various occasions (A. 83-7). 

The Government incorporated all of the above admis¬ 
sions of perjury and other information into a reply affidavit 
executed by Government counsel (A. 77 ct scq.). In addition, 







the Government filed with the court a sealed document 18 
allegedly detailing the facts concerning Olasser’s payments 
from other manufacturers. The defense was not provided 
with a copy of the latter document, and, at the request of the 
government, the court placed it under seal (A. llfi-i). Ihe 
government did not include in its reply any affidavit ex¬ 
ecuted by Glasser with regard to the newly discovered 
evidence. Likewise, no documentation was produced with 
regard to Glasser’s claim that a part of his cash deposits 
were derived from legitimate sources, nor did the govern¬ 
ment's response indicate whether Glasser was questioned 
with regard to what percentage, if any, of the pa\4nents he 
received was expended by him rather than put in'the bank. 

Instead, tin* Government chose to paraphrase a series 
of patently incredible explanations, allegedly offered to 
Government counsel by Glasser and his wife, lor the con- 
cededly false testimony (A. SO-3). 

Based upon newly-discovered evidence, a motion for a 
new trial was made on behalf of defendant Schwartzbaum. 
That motion was denied by the Trial Court, as was a motion 
for a new trial made on behalf of the union officials. In 
denying the motion of the union officials, tin* ( ourt said 
that demonstrating that Glasser was involved in a more 
substantial fraud with more manufacturers than five, would 

18 The Government has characterized the document as being 
an affidavit (A. 82); the District Court has characterized it as 
being a memorandum (A. 116). 

Appellant respectfully requests that this Court grant permis¬ 
sion to his attorneys to examine the sealed document, so as to 
determine whether it contains additional information which would 
support the motion for a new trial. When it is realized that the 
Government, on direct examination, asked Glasser to reveal the 
very information contained in the sealed exhibit (see fn. 17 at p. 17. 
supra) and it was only his perjurious responses that blocked pub¬ 
lic testimony on the point, it can readily be seen that no proper 
basis exists for the document to be sealed. 
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not aid but would rather hurt the case of the union officials 
(A. 127-2S). In a brief memorandum decision, the Trial 
Court denied Schwartzbaum’s motion on the same ground, 
and on the further ground that “the defendant has failed to 
satisfy the threshold requirement of demonstrating that the 
purported newlv discovered evidence could not have been 
with due diligence discovered either before the trial or at 
the trial” (A. 106). 

2. The Second Motion For a New Trial 

After the defendant’s brief was filed with this Court, 
the government provided new information which, if it 
had been known at trial, could have been effectively used 
on behalf of the defendant. By letter dated September 3, 
1974, the government informed defense counsel of the new 
evidence. The letter stated, in substance, that in connec¬ 
tion with a continuing investigation of the fur industry, 
the government obtained copies of financial records of 
Glasser and his wife from several banking institutions. 
The letter also stated: 

“In our interviews with Mr. Glasser in May 
1974, he identified 1964 as the year he first accepted 
money from a fur manufacturer to arrange a payoff 
to a union official. In a recent interview with Mr. 
Glasser he recalled that the first payment from that 
previously identified group of manufacturers occurred 
in 1962. Also at that more recent interview Mr. 
Glasser estimated that Mrs. Glasser had inherited 
cash and bonds from her parents. He was not able 
to specify how much of that inheritance was included 
in their savings accounts as of 1972. The estimate 
by Mr. Glasser during the May interviews that 
$40,000 to $7)0,000 from Mrs. Glasser's parents was 
included in the savings accounts in 1972 appears to 
be high and incorrect” (A. 154). 
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At tin* request of defense counsel, the government sut)- 
sequent ly furnished the defense with copies of the financial 
records mentioned in the September >1, 19<4 letter. 

The aforesaid records were analyzed on behalf of the 
defendant by a certified public accountant. The account¬ 
ant’s affidavit and analysis were annexed to the second 
motion for a new trial (A. 181-7). A subsequent analysis 

undertaken by the government differed in some respects 
from that of the defense (See: government charts at A.219- 
221). We shall, therefore, utilize the government’s analysis 
for the purpose of this appeal. 

That analysis shows, by the Government s own admis¬ 
sion (A. 198) and statistics (A. 211-222), that Glasser's 
known bank deposits from unexplained sources during the 
period 1962-1903, were us follows: 

Gash . $ 91,154.11 

Check . ? 23,713.89 

Undetermined ■° . I 42,820.83 

Total . $157,688.83 

At the trial, Glasser had testified that he had received 
a total of $14,000. from manufacturers during the period 

'"We have not reproduced those records in the Appellant’s 
Appendix since there is no remaining dispute between the govern¬ 
ment and the defense as to what those records show. It is im¬ 
portant to note, however, that the records are incomplete since 
certain records had been destroyed by the banks. Additionally, 
to this day it is not known whether Glasser deposited other funds 
in other banks, safe deposit boxes, or mattresses. Thus, the 
known figures are absolute minimums. 

20 Due to the inability of some of the banks to produce suffi¬ 
ciently specific records, it cannot be determined whether the de¬ 
posits under this category were in the form of cash or check. 
Since the Government has opposed a hearing at which Glasser can 
be examined with regard to this question, inter alia, and since 
the Court has denied such a hearing, we respectfully submit that 
the “undetermined” deposits should be counted as cash, although 
we have not done so in our computation. 
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1967-106!), and that had given most of it to union officials, 
retaining only $5,043. for himself (Tr. 68-93, reduced to 
chart form at A. 49-50). In contrast, his known unex¬ 
plained bank deposits for the period 1967-1970 21 were as 


follows: 

Cash 

Checks 

Undetermined Total 

1967-9 

$57,089.05 

$6,481.89 

$3,432.47 = $65,723.51 

1970 

14,200.00 

2,848.23 

= 17,048.23 


$72,009.05 

$9,330.12 

= $84,771.74 


In his affidavit opposing the defendant’s second motion 
for a new trial, Government counsel admitted that, during 
the pendency of the first motion for a new trial, the United 
States Attorney’s Office embarked upon a tactical decision 
to withhold evidence from the defense and from the trial 
court with regard to more than $33,000 of unexplained de¬ 
posits in the Chemical I tank, more than $19,000 of which 
was in cash. Practically all of those deposits were made 
during the period covered by the indictment (A. 202-207). 

The defendant Schwartzbaum’s second motion for a new 
trial was pending before tin* District Court at the same time 
as a similar motion by the defendants in the related 
St of sky case (Sec fn. 7, at p. 9, supra, and accompanying 
text). 22 In a memorandum opinion, dated June 4, 1975, the 
trial court denied tin* Stofsky motion (A. 282). On the 
following day, the trial court tibnl an endorsed order deny¬ 
ing the defendant Schwnrtzbanm's motion (A. 278). 

21 These figures are totals taken from the Government’s an¬ 
alysis at A. 219-220. The 1970 deposits are relevant since 
Glasser was unemployed during that year and his deposits may 
well have been from funds he had hidden during the period 
that he was executing the scheme. 

22 Similar parallel considerations were given to new trial 
motions in both cases at the time of the defendant Schwartz¬ 
baum’s first motion for a new trial. 
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3. The Opinions of the District Court denying the 
motions. 

The trial court’s denial of the defendant Schwartzbaum’s 
first new trial motion was in the form of an endorsed mem- 
oruduin, dated June 24, 1974, which stated as follows: 

“The motion herein for a new trial based on 
allegedly newly discovered evidence is hereby denied. 
The reasons for the denial are substantially those 
contained in a memorandum opinion tiled by this 
court on June 12, 1974 denying a similar motion in 
United States v. Stofsky, et al., 73 Cr. (514. More¬ 
over, in this court’s view, the defendant has failed to 
satisfy the threshold requirement of demonstrating 
that the purported newly discovered evidence could 
not have been with due diligence discovered either 
before the trial or at the latest at the trial. 

“The defendant's request that this court recon¬ 
sider its first motion for a new trial in light of the 
allegedly newly discovered evidence is also denied” 
(A. 106). 

In its opinion denying the tirst St of ski/ motion (A. 107), 
the court found that (Jlasser had clearly perjured himself 
with regard to the amounts of income which he had derived 
from his course of dealings with fur manufacturers (A. 117- 
N). However, noting that the defendants in Stofsky were 
the individuals who allegedly shared with Glasser in the 
payments received from manufacturers, the court concluded, 
“. . . that no defense counsel would actually attempt to use 
the evidence of the cash deposits as substantive support for 
the defendants’ theory. The risk inherent in expos ng the 
jury to (llasser’s damaging explanation would be great” 
(A. 12(5). To the same effect, elsewhere in its opinion, the 
court noted: 

* * It is possible, of course, that counsel could 
attempt to exploit this entire episode so as to seri- 
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ously damage Glasser's credibility, but, again, it is 
difficult to imagine how it might be done without 
raising the spectre of a far \^ider, broader scheme 
involving these defendants” (A. 128). 

In light of these considerations, and the other evidence 
in the case against the St of sky defendants, the court denied 
the motion upon the ground that it is not probable that a 
jury would have reached a different verdict if the newly 
discovered evidence had been in the possession of defense 
counsel (A. 130). 

In denying the second Stofxky motion for a new trial 
(A. 2S3 ct xvq I, the court held that: 111 the Government’s 
action in suppressing information at the time of the first 
motion for a new trial was “highly inappropriate” and 
“constituted an error in judgment” (A. 285), but that 
since the suppression occurred after the trial, the defendants 
were not prejudiced thereby (A. 286). The Court further 
held that the additional evidence produced upon the second 
motion for a new trial “strongly reaffirms” the conclusion 
that Glasser's trial testimony concerning the extent and 
nature of his assets “was untruthful” and that Glasser “ha> 
engaged in an effort to conceal information, and has given 
false, or deliberately misleading testimony with respect to 
the source of his savings” (A. 287). Nevertheless, the court 
concluded that the disclosure of Glasser’s perjury would 
“have little significance at a new trial” (A. 287). The 
court’s rationale for that conclusion was as follows: 

“The court is not unmindful of the defense theory 
that Glasser retained all the payments from the 
manufacturers and the further allegation that the 
amounts of the deposits demonstrate this fact. How¬ 
ever, as the court pointed out before in denying the 
first motion for a new trial, the size of th»* de|H>sits 
do not at all necessarily establish that Glasser kept 
all the payments. A more reasonable and more 
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damaging explanation would be that the extent of 
the scheme involving the defendants was fai more 
widespread than previously known. Moreover, tin* 
defense theory was fully presented during the trial 
and apparently rejected by the jury'’ (A. 288). 

In denying the defendant Sehwartzbaum’s second motion 
for a new trial, the trial court followed the same line of 
reasoning it had adopted in the second titofsky opinion (A. 
279-281). It further found that ‘no useful purpose” would 
be achieved by an evidentiary hearing and that “disclosure 
of the names of the other manufacturers purportedly in¬ 
volved in the [Glasser] scheme would not serve the public 
interest” (A. 281). [Bracketed reference added]. 

4. The Value of the Newly Discovered Evidence 

It is conceded by the Government and found by the 
District Court that the newly discovered evidence, and 
Glasser's admissions with regard thereto, establish that 
he perjured himself at the instant trial concerning the ex¬ 
tent of his illicit dealings and the income he derived there¬ 
from. Additionally, if his claims concerning thousands of 
dollars in holiday cash gifts from various manufacturers are 
true, then he pe-jured himself in denying, at the instant 
trial, that lie received surli gifts. Finally, his admissions 
with regard to gambling established that he perjured himself 
in denying that he engaged in such activity. 

At the instant trial, it would have been of enormous 
value to the deb lse to establish to the jury that all during 
I lie time that he appeared to be cooperating with the Gov¬ 
ernment under a grant of transactional immunity, he was, 
in fact, making false statements to Government agents and 
pel-jurying himself before grand juries and at trials. Such 
a showing of perjury would have been substantially more 
than a simple attack upon Giasser’s general credibility. It 
would hire gone directly to the course of dealings which 
led to the instant prosecution. 
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The same evidence would have borne directly upon the 
most crucial factual issues in the case: 

1) Did Glasser keep all of the alleged payments for 
himself, rather than give any of them to union officials? Glas¬ 
ser’s systematic pattern of perjury permeated the substance 
of the Government’s entire case. Glasser’s large deposits, 
if known to the defense at the time of trial, would have 
provided solid evidence of the defense contention that any 
monies received by him had been kept by him rather than 
shared with union representatives. As the court charged 
the jury, such a state of facts would not have supported the 
charges of the indictment (Tr. 424). 

2) Was Glasser actually capable of remembering the 
substance of his conversations with the defendant particu¬ 
larly with regard to whether he ever advised the defendant 
(hat payments were made to a union officer? As established 
in Point II, infra, p. 3fl, the latter issue presented the ulti¬ 
mate line of defense. If it had been known to the defense 
at the time of trial that Glasser was receiving payments 
during this period from perhaps one hundred or more manu¬ 
facturers, rather than merely the six claimed at trial, then 
Glasser’s alleged recollection of a conversation with the de¬ 
fendant would have been severely undermined. At it was, 
Glasser’s trial testimony vacillated on the issue of whether 
he had actually informed the defendant that payments were 
made to the union official in question. Although his final 
testimony was that he had conveyed such information to 
the defendant, if the extent of his activities had been known 
by the defense, it would certainly have provided powerful 
support for the defense contention that Glasser’s alleged 
recollection was false or unreliable. 

It is clear that specific instances of conduct of a wit¬ 
ness, even though not the subject of conviction, are proper 
subjects of cross-examination “if clearly probative of truth¬ 
fulness of untruthfulness and not remote in time”, 


I 



28 


Rules of Evidence for the United States Courts and 
Magistrates, Rule 608[b]. A fortiori, this would be the 
case where, as here, the witness has admitted his perjuries 
to those who vouch for his credibility by using him as a 
witness and where, his perjury concerned the course of con¬ 
duct under litigation. As stated in Wig mo re on Evidence, 
Vol. III-A, § 957: 

“Willingness to swear falsely. A willingness to 
swear falsely is beyond any question admissible as 
negativing the presence of that sense of moral duty 
to speak truly which is at the foundation of the 
theory of testimonial evidence.” 

in Naguc v. Illinois, 360 U.S. 264 '1959), the Court 
held: 

“The jury’s estimate of the truthfulness and re¬ 
liability of the government witness may well be de¬ 
terminative of guilt or innocence, and it is upon such 
subtle factors as the possible interest of the witness 
in testifying falsely that a defendant’s life or libertv 
may depend” (360 U.S. at 269). 

It has been widely recognized that cross-examination as 
to the “trait of veracity” and as to “a propensity to disre¬ 
gard the obligation of an oath” is always material to the 
trial of a criminal case, unlike other types of impeachment 
which go merely to the general character of a witness, 
United States v. Provo, 215 F.2d 531, 537 (2d Cir., 1954). 
See also : Simon v. United States, 123 F.2d 80, 85 (4th 
Cir., 1941); United States v. Kubacki, 237 F. Supp. 638 
(E.I). Pa., 1965) ; Lyda V. United States, 321 F.2d 788, 793 
(9th Cir., 1963); United States v. Segelman, 83 F. Supp. 
890, 893 (W.D. Pa., 1949). 

Indeed, .lie Supreme Court has held that o-eviously un¬ 
disclosed evidence of perjury by a government witness 
was so material to the integrity of the fact-finding process 
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that u new trial was required, even where there was no 
evidence of suppression by the prosecution, Mesarosh V. 
United states, 352 U.S. 1 (1956); Communist Party v. Sub¬ 
versive Activities Board, 351 U.S. 115 (1956). 

In Mcsarosh, evidence of incidents of suspected perjury 
bv the government witness was discovered after the trial 
and conviction of the defendant. All but one of the inci¬ 
dents of suspected perjury by the government witness had 
occurred after the trial, and the one pretrial example of 
perjury had occurred in a State court proceeding of which 
the government coneededlv hud no knowledge at the time 
of trial. Nevertheless, it was held that a new trial was re¬ 
quired in view of the fact that the confessed perjuror was 
a government informer and professional wiiness. Under 
such circumstances, “the integrity of a criminal trial in 
the Federal Courts” is involved (352 U.S. at 3). We find 
no distinction of substance between Glasser and the witness 
in Mesarosh. By its grant of transactional immunity to 
him, and by its use of him to secure indictments against a 
substantial number of individuals, the government has 
vouched for him to an extent substantially beyond that 
normally accorded to a trial witness. That Glasser may 
have deceived the government does not diminish the pollu¬ 
tion which he introduced into the fact-finding process, but 
rather intensifies it. 

As already noted, however, the newly discovered evi¬ 
dence goes beyond the issue of Glasser’s willingness to tell 
the truth. It goes directly to the substance of his testi¬ 
mony. Was Glasser capable of recalling what he had 
told the defendant, i.e., capable of distinguishing his deal¬ 
ings with the other defendants from his dealings with the 
numerous other manufacturers? If the cash receipts which 
he banked were the results of dealings with other manu¬ 
facturers, as is admitted to a substantial extent, then simple 
mathematics indicates that he was probably dealing with 
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more than ten times the number of manufacturers to which 
he admitted at the instant trial. 21 

Glasser’s memory problems at trial were attributed 
merely to the passage of time. Nevertheless, he eventually 
alleged that he had specific recollections concerning his con¬ 
versations with the defendant. If the newly discovered 
evidence would have been available to the defense at trial, 
it would clearly have supported the defense contention that 
Glasser could not reliably recall what be had told or not 
told to the defendant or that Glasser has kept all of the 
money for himself. The basis and reliability of a wit¬ 
ness’ ability to recall goes directly to the substance of his 
testimony. Since, in the present case, it was the only line 
ol defense available, it certainly would have been exploited 
to its fullest extent. See, Wujmorc on Evidence, Vol. I1I-A, 
§§ 993-995. 

In denying the second motion for a new trial, the trial 
court held that the impact of the newly discovered evidence 
was offset by the testimony of a prosecution witness that 
the defendant had admitted “having made the payment" 
(A. 280). We respectfully submit that the accuracy of 
that witness’ testimony was shown to be extremely doubtful 
(see our analysis of that testimony, sn/n-a, at pp. 15-16). In 
any event, even if that testimony were believed by the jury, 
it would only show that the defendant made payments to 
Glasser. As the trial Gourt charged the jury, they had to 
acquit the defendant if Glasser kept all of the money, rather 
than pay any of it over to a union official (Tr. 424). The 

23 He admitted dealings with six manufacturers and receipt 
from them of $14,000, approximately $5,000 of which he kept for 
himself. He is now shown to have made unexplained cash deposits 
of over 72,000. Putting aside the question of what he spent and 
did not bank, the proportional increase indicates that he dealt 
with at least 84 manufacturers if he shared with union officials, 
and at least 30 manufacturers if he kept all ihe money for himself. 
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newly discovered evidence clearly tends to establish that 
(Jlasser kept all of the money (see fn. 23, supra , p. 30). 

In United States v. I’olisi, 416 573 (2d Cir. 1969), 

this Court held: f 

“Where the conviction is shown to be based even 
in part upon perjured testimony, however, a court 
will not stop to inquire as to the precise effect of 
the perjury, but will order a new trial if without the 
perjury the jury might no' have convicted. Mesarosh 
v. United States, 352 U.S. 7, 77 S. Ct. 1, 1 L. Ed. 2d 1 
( 1956) ; garrison v. United States, 24 E.2d 82 (7th 
Cir. 1928).” (416 F.2d at 577). 

In United Stales v. Seijo, 514 F.2d 1357 (2d Cir., 
1975), this Court reversed a conviction due to a post-trial 
revelation that the chief Government witness hail perjured 
himself at trial with respect to his own criminal record. 
There was no wilfull suppression of this fact by the 
prosecution. In reversing, this Court held: 

“[W]e are persuaded that despite the presence 
of other impeaching material available to the jury, 
Torres’ prior conviction and his false concealment 
of this fact, had it been known to the jury, would 
have exerted a compelling impact on his credibility 
as to the unsubstantiated aspects of his testimony. 
Had the jury known that Torres responded un¬ 
truthfully, the exposure could have created a suffi¬ 
cient doubt in the minds of enough jurors to effect 
the result. United States v. Miller, supra, 411 F.2d 
[825 (2d Cir. 1959)] at 832. 

“The taint of Torres’ false testimony is not 
erased because his untruthfulness etfects only his 
credibility as a witness. ‘The jury’s estimate of 
the truthfulness and reliability of a given witness 
may well be determinative of guilt or innocence...’ 
[citation omitted]. It is so here; the jury was 
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squarely faced with the hard question of whom 
to believe. * * * 

“Had the source and subject of Torres’ untruth- 
fulness on direct examination been disclosed and 
developed at trial, the appellants’ fate may well have 
been differently decided. Although the true answer 
to the precise question must remain unknown, 
enough is established in the record presented to 
demonstrate that the material withheld sufficiently 
touches upon the constitutionally protected rights 
of the appellants and impairs the validity of the 
verdicts returned against them” (514 F.2d at 13G4- 
5). 

As this Court stated in United States v. Spcrlin;/, 5<hi 
F.2d 1323, 1333 (2d C’ir., 1974), “. . . there was a signiti- 
caut chance that this added item, developed by skilled 
counsel . . . could have induced a reasonable doubt in the 
minds of enough jurors to avoid a conviction.” The per¬ 
jured testimony of Glasser, herein, went directly to the 
substance of his ability and inclination to testify accu¬ 
rately. In view of the dramatic impact which his demon¬ 
strated prior juries would have had upon the jury, the 
holdings of the above cited cases require that the convic¬ 
tion be reversed and a new trial be granted, as a matter 
of Fifth Amendment due proess and in the interests of 
justice. 

5. The Factors which Distinguish the Instant 
Case from the Stofsky Case 

While it may be true tlnu counsel representing union 
officials who are charged in sharing such payments, would 
be hesitant to elicit from Glasser the allegation that he had 
shared much greater amounts involving many other manu¬ 
facturers with the defendants on trial, that obstacle is not 
present in the instant case. To the contrary, as demon- 
stated supra, it was fully within Schwartzbaum’s in- 
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teres* to establish that Glasser would not likely remember 
his r ,‘isations with Schwartzbaum due to the numerous 
tran sac cions in which Glasser was engaged. Having alleged 
that tiie receipt of payments from six manufacturers re¬ 
quired more than forty meetings with those manufacturers, 
the number of meetings with many more manufacturers, on 
the same subject, would necessarily have amounted to 
hundreds. Sec fn. 113, supra, p. 30. 

It is clear, therefore, that the strategic consideration 
and evidentiary value of the newly discovered evidence in 
the St of sky case was so different as to make the district 
court's analysis inapplicable with regard to the instant 
case. For that reason, the deference normally accorded to 
factual findings by the district court on such motions, 
should not be accorded here. 

6. The Alleged Lack of Due Diligence 

In response to the Stofsky motion, the government 
argued that the motion should be denied since, at the time 
of trial, the defense had in its possession information which, 
if diligently pursued, would have uncovered the fact that 
Glasser had made substantial cash deposits during the three 
and a half year period in question (A. 118-20). In declining 
to find a lack of due diligence, the court noted that the 
bank records which had been delivered to the defense had 
not indicated the fact that Glasser’s deposits had been made 
in cash—the factor which, concededly, was the critical key 
to the discovery of the newly discovered evidence. Thus, 
the court held that: “this court is not prepared to say that 
trial counsel in a complex, demanding case is bound to 
turn every key at precisely the right moment in order to 
meet the requirements for a new triai motion” (A. 119). 


In the present case, the defense was at an even greater 
disadvantage than counsel in the Stofsky case. An exam¬ 
ination of the Stofsky transcript would indicate to any 
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reasonable person that the “key” had been turned in the 
prior trial, but had not cjened the door. It appeared as 
though l»oth defense co ,,T »sel and the government in the 
prior trial had had aix j to the bank records, and that 
Glasser had been interrogated to the fullest extent imagin¬ 
able, all to no avail. Under these circumstances, it is re¬ 
spectfully submitted, neither the defendant nor his attorney 
can be faulted for failing to follow the same path which 
had so unsuccessfully been pursued in the prior trial. Trial 
counsel for the defendant Schwartzbaum has filed an affida¬ 
vit with the District Court that he has no recollection of 
ever being told, prior to or during the instant tr.ul, that 
substantial cash deposits by Glasser been uncovered (A. 
261-2). That path had been blocked by Glasser’s perjury 
as well as that of Glasser’s wife 24 and had been inadver¬ 
tently hidden by the bank's failure to reveal the additional 
records which it possessed. 

It is certainly true that, if anything, the government 
had in its possession far greater direct knowledge of Glas- 
ser’s finances than a.defense counsel. Indeed, the chief 
prosecutor at the Stofsky trial, Mr. Sabetta, was one of the 
two attorneys who represented the government throughout 
the instant trial. His assistant during that trial, Mr. 
Fryman, was the chief prosecutor at the instant trial. 
If the defense herein should have been alerted to the 
evidentiary possibility of the bank records, that conclusion 
applies, a fortiori, to the prosecution. Yet, there is no in- 
lication whatsoever that the prosecution ever raised the 
subject with defense counsel. 

The trial of the instant case makes clear that defense 
counsel certainly did not recognize that such potential evi¬ 
dence existed. If he had such a realization, there would 
have been no conceivable reason why he would not have 

24 See the appendix filed upon the appeal in the Stofsky case, 
Docket No. 74-18C0, at A. 161-6, 178-9, 180-2. 
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pursued und used it. In contrast, the Government ten¬ 
dered the witness and vouched for his credibility. Govern¬ 
ment counsel had an intimate, first hand knowledge of the 
facts far surpassing that of defense counsel herein. More¬ 
over, the importance of the origin of Glasser's fortune had 
so clearly been driven home to one of the prosecutors that, 
in urging the Court to permit Mi's. Glasser to testify at 
the Slofsky trial as to the source of that fortune, he 
argued: 

“Mr. Sabetta: Your Honor, we think that the 
issue of the money is a central one in this case.’’ 
(iStofsky Appendix, filed in this Court, at 178a). 

Mrs. Glasser then went on to thoroughly perjure herself, 
thus further insulating Glasser’s perjury from detection 
by the defense. 

During and following the Stofsky trial, Government 
counsel had full opportunity to pursue these facts to their 
ultimate conclusion in the course of their private question¬ 
ing sessions with Glasser. The evidence and affidavits ad¬ 
duced upon the second motion for a new trial demonstrate 
that he repeatedly lied to Government counsel. 

It is respectfully submitted that the District Court’s 
holding of a lack of due diligence on the part of trial 
counsel herein has no basis when realistically viewed against 
the facts. Significantly, the District Court did not reassert 
that finding upon its determination of the second new trial 
motion. 

7. The Government’s Suppression Of Evidence And 
The Need For A Hearing. 

Before the deiendant’s first motion for a new trial, the 
Government privately interviewed Glasser at length. Dur¬ 
ing that interview, Glasser allegedly made a variety of ad¬ 
missions, and also made various claims concerning his 
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alleged sources of income. Neither the defense nor the 
Court has had the benefit of any sworn testimony or writing 
from Mr. Glasser with regard to discoveries which prompted 
the initial motion for a new trial. Instead, the defense and 
the Court have only had the benefit of the undocumented, 
hearsay allegations of Government counsel. 

Now, Glasser has admitted that he lied in the statements 
given to the Government attorneys following the first motion 
for a new trial. While some of the alleged admissions are 
now belatedly offered to the Court and to the defense 
through Government counsel's affidavits and memoranda 
(A. 23, 28, 31, 77, 88, 101, 194, 267), the defense again 
has been deprived of any sworn testimony or statement 
from Glasser with regard to the more recent revelations. 

Glasser’s successive admissions of perjury and false state¬ 
ments, secured through the persistent efforts of the defense 
to ascertain the truth, reveal that the Government has l>een 
either unable or unwilling to examine Glasser with any 
firm resolution to reach the truth of the matter. Indeed, 
Government counsel’s most recent affidavit (A. 194) is re¬ 
plete with speculation, seeking to offer legitimate possi¬ 
bilities for many thousands of dollars of Glasser’s income. 
Despite Glasser’s acknowledged prior perjuries, the Govern¬ 
ment appears intent upon giving him the benefit of every 
doubt. 

There are several issues which may be resolved by a 
hearing: 

1) Does Glasser have any other hank accounts, safety 
deposit boxes or hidden assets? 

2) What, if any, proof can Glasser offer to substantiate 
his claim—made now, hut not at trial—that he had 
other sources of income beyond his salary/ 




;$) Can Glasser, now, remember telling Sehwartzbaum 
that union officials were being “paid off" or, as is 
more likely, is Glasser now willing to admit that due 
to the number of different manufacturers he was 
dealing with and the period of time covered by those 
deals, he has no specific recollection to what he told 
to whom? 

4) Did Glasser keep for himself all the money he re¬ 
ceived and not give any to union officials? If so, no 
crime was committed in this case. 

5) In light of the large number of manufacturers that 
Glasser is now apparently saying he received money 
from, will he still testify that he has a specific recol¬ 
lection of receiving money from the defendant in this 
case? 

Glasser was able to trade his testimony against union 
officials for immunity. It was certainly within his interest 
to lie in doing so since he was still subject to prosecution 
for income tax evasion. When the amounts of his ill-gotten 
gains were thought to be small, his story was far more 
favorable than it is now when facts of his true income have 
been revealed. He should now be made to explain, under 
oath and subject to cross-examination, how it was possible 
for him to retain so much while paying one-half or two- 
thirds of the “take" over to union officials. There are two 
possibilities: 

(a) That Glasser kept most of the money for himself; 
or, 

lb) lie shared with union officials on some of the 
deals, but not on others. 

It is quite possible that he cannot recall whether he shared 
any of the monies which he received from Sehwartzbaum or 
that he has a specific recollection of not sharing any money 
received from Sehwartzbaum. 
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I 4 should he determined what, if anything, Glasser told 
Government counsel prior to the trial or during trial about 
hte subject matter of the newly-discovered evidence. 

Government counsel has now admitted that the l nited 
States Attorney’s ollice embarked upon a tactical decision 
to withhold evidence from the defense and from the Court, 
with regard to more than $33,001) of unexplained deposits in 
the Chemical Hank, more than $10,000 of which was in cash. 
Practically all of these deposits were made during the 
period covered by the indictment. Aside from the normal 
considerations entitling the defense to cross-examine wit- 
esses under oath and in the presence of a finder of the fact, 
the Government’s demonstrated willingness to conceal facts 
as well as its demonstrated inability to arrive at the true 
facts, all require a hearing at which Mr. Glasser, Govern¬ 
ment counsel and possibly others will be required to testify. 

In addition, the Government’s conduct in this matter, 
we submit, strengthens our contention that the previously 
hidden memorandum of the Government's interview with 
Glasser should be disclosed to the defense. Finally, that 
portion of the memorandum of the Government's most re¬ 
cent interview with Glasser, which is not included in the 
Government’s reply papers, should also be provided to the 
defense (Salietta affidavit, Exhibit “7’*). Page four of 
that memorandum is blank and the text of that page was 
not provided to the defense because the Government took the 
position that it is not pertinent to the issues and because 
it may prejudice a different investigate!!. At the very least, 
the Government memorandum should have been shown to 
the Trial t'ourt and made a part of the record in this case 
for review by this Court. 

In resolving the motion purely upon the hearsay affi¬ 
davit of the prosecutor, the district court committed clear 
error and the case should lie remanded for a hearing, United 
Staten V. Keogh. 391 F.2d 138 (2d Cir. 1968). See also : 
Berger v. United States. 29.1 U.K. 78 (1974) ; United States 
v. Zbroirski. 271 F.2d 661, 668 (2d Cir. 19.79); Napue V. 
Illinois, 360 U.S. 264, 269-270 (1959); Dunn v. United 






39 


States, 245 F.2d 407 (6th (Mr. 1957); Smith v. United 
States, 25!) F.2d 125 (9th (Mr. 1958); United States v. He¬ 
ro* ice, 22!) F.2d 59!) (3rd Lir. 1956) ; James v. United States, 
175 F.2d 769 (5th Cir. 1949). 

POINT II 

The trial court should not have permitted the prose¬ 
cution to “refresh” Glasser’s recollection by means of 
a memorandum prepared by government counsel just • 
few days before trial. 

The error was compounded and the defendant's con¬ 
stitutional right to call witnesses was violated by the 
court's further ruling which prohibited the defense 
from calling one of the trial prosecutors as a witness 
with regard to the facts and circumstances surrounding 
the preparation of the memorandum in question. 

1. The Underlying Facts 

Principal Government counsel at the instant trial was 
assistant United States Attorney Thomas Fryman, lie was 
assisted throughout the trial by assistant United States 
Attorney John C. Sabetta. Mr. Sabetta had an intimate 
knowledge of the facts of this case. He had been the chief 
prosecutor at the Stofski / trial and Glasser had l>een one of 
his witnesses. Indeed, at the Stofsky trial, Glasser had 
testified at length concerning the facts of the instant cast 4 . 

A few days prior to trial, both Mr. Fryman and Mr. 
Sabetta interviewed Glasser and his wife. Mr. Fryman 
allegedly later reduced his impressions of that interview to 
a two-page memorandum (Gov. Exh. 3511; A. 28). The 
memorandum is not in question and answer form, but ra¬ 
ther, is a narrative, by Fryman, purporting to indicate 
the substance of what Glasser’s testimony would ls>. The 
critical sentence in the memorandum appears in the last 
paragraph of the first page: 

“Glasser told Schwartzbaum that llolf said 
okay” (A. 28). 
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Ou direct examination, Glasser testified that, after the 
defendant told him he did not wish to have any headaches 
growing out of the practice of subcontracting, Glasser 
cleared the matter with Hoff and then returned to the 
defendant and: “I said to him, ‘Mr. Hot!' said it would be 
okay”’ (Tr. 67). 

On cross-examination, it soon became clear that Glasser 
was an imprecise witness who frequently recited his as¬ 
sumptions as statements of fact. This is well illustrated 
by his following testimony with regard to payments re¬ 
ceived from a different manutacturer (linker) : 

“(2. What did you say [to Baker]? A. I told 
him 1 would discuss it with Mr. Holt' and let him 
know. 

“(2. Did you mention the name of Mr. Hoff to 
Mr. Baker? A. No. That was what 1 had in my 
mind. 

“(2. 1 am not asking you what you had in your 
mind. Did you mention to Mr. Baker the name that 

you were going to see- A. No, I did not’ (Tr. 

129-130). 

The defense sought to show that Glasser similarly had 
not told the defendant that a payment was being made to 
Hoff. If there were no such conversation, the jury could 
well conclude that the defendant had no understanding that 
payments were being made to union officials. With this 
objective, defense counsel cross examined Glasser as follows; 

“(J. Mr. Glasser, you testified yesterday that you 
actually told Mr. Schwartzbaum the name of the 
union official who gave the okay? A. I don’t know 
if I did tell it to him. 1 don’t know. 

“Q. What’s your recollection today? A. As I 
said, all of my testimony is my best recollection of 
events that took place from five, six years ago, and I 
am giving you my best recollection c" these events. 
That’s the best 1 can do. 

‘‘(2- In giving us your best recollection, you could 
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be wrong in many respects, is that correct? A. I 
could be mistaken. 

***** 

"Q. Let's lind out about this respect: did you ever 
testify at any time, under oath, that you told Mr. 
Schwartzbauin the name of the union official? A. I 
don't know if I did. I cannot recall that I testified 
to it or that I didn’t. 

“Q. And today you are not even sure as to 
whether or not you had ever mentioned him? A. To 
Mr. Schwartzbauiu specifically, Mr. Hoff? 

“Q. Yes. A. No, I am not sure that I did. 

“Q. And it could be that you didn’t tell it to 
him? A. Possibly that 1 didn’t tell it to him, that it 
was Mr. Hoff, yes” (Tr. 191-193). 

Glasser went on to testify that he had no recollection of 
previously claiming or testifying that lie had told the de¬ 
fendant that payments were being made to Hoff (Tr. 193- 
291). 


On redirect examination, the prosecutor asked Glasser 
whether Glasser recalled "everything that was said about 
Mr. Schwartzbauin” during the interview which had oc¬ 
curred a few days prior to trial (Tr. 222). Glasser’s 
response was: 

“Well, outside the fact that he was not going 
to come up because of illness, I don’t recall any dis¬ 
cussion on Mr. Schwartzbauin at that particular 
time.” 

At that point, the prosecutor sought to display to the 
witness Govenment Exhibit 3511 fo the purpose of ascer¬ 
taining whether it "refreshes your recollection about what 
was said in that conference” (Tr. 222). 

The defense requested a voir dire as to the document, 
and established that the witness had never seen th docu- 
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went before (Tr. 222-222). Upon that ground, und the 
additional ground that it had been prepared by the prose- 
c us tor, the court sustained a defense objection to the use of 
the document (Tr. 223). However, the point was pressed 
at a bench con ft rence, and, following an examination of 
McCormick on li vide nee, the court concluded as follows: 

“As you might imagine, they argue both sides 
of it and cite authorities for both sides and say 
that it is in the discretion of the court. McCormick 
seems to say that it is—he says, ''it would seem that 
this liberality of practice is the wiser solution,’ 
meaning to simply follow the procedure of using 
anything that might refresh his memory, letting 
him read it, asking the question as to whether it does, 
and then going on from there” (Tr. 225). 

The court thereupon reversed its prior ruling, and per¬ 
mitted Government counsel to exhibit the document to the 
witness and to point to the very paragraph which contained 
Government counsel’s own conclusory assertion (Tr. 228). 

Following his examination of the paragraph, Glasser 
testified: “1 came back to Mr. Schwartzbaum and I said, I 
have had a conversation with Mr. llofi. He has said okay. 
You can go ahead and do it” (Tr. 220). 

At the conclusion of the Government's case, defense 
counsel sought to call Mr. Fryman as a witness lor the 
purpose of having him testify as to the circumstances under 
which Government Exhibit 3511 had been prepared (Tr. 
378-80). 

Mr. Fryman responded: 

... * * I U g ree w ith Mr. Esbitt. It is a most un¬ 
usual procedure that he is seeking to go through 
here, but / have no qualm#, if he—” (Tr. 380) [em¬ 
phasis added). 

At that point, Mr. Fryman was interrupted by Mr. 
Sabetta, who sought to resolve the matter by means of a 
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stipulation which would be read to the jury. The offer was 
declined (Tr. 380-4). 

Thereafter, Mr. Fryman volunteered as follows: 

“Mr. Fryman: I suppose if Mr. Esbitt questions 
me on direct, will Mr. Sabetta have the right to 
pursue cross and to put in exhibits, jour Honor? 

“Mr. Esbitt: Of course. 

“The Court: If it develops that you take the 
stand, yes. 

“Mr. Esbitt: 1 hare no objection to Mr. Sabetta 
taking over the prosecution.’' [Emphasis added.] 

Thereafter, the court simply announced: “I am going 
to deny the request ... in toto. You have your exception, 
of course” (Tr. 387). 

Following the trial, the defense tiled a motion to set 
aside the verdict predicated upon the improper use of the 
memorandum and the denial of the defense request to call 
Mr. Fryman as a witness (A. 6). 

In response to the defense motion, Mr. Fryman sub¬ 
mitted an affidavit in which he reviewed the discussion 
which lie and Mr. Sabetta had had with Glasser a few days 
prior to trial: 

“ * * * With respect to his second meeting with 
Mr. Schwartzhaum, I asked Mr. Glasser what he 
said, lie replied that he had told Mr. Schwartzhaum 
that Mr. Hoff said okay. I was aware that this 
aspect of that second meeting had not been brought 
out in Mr. Glasser’s prior testimony, and I asked 
him if he was certain that he had mentioned Mr. 
Hoff's name to Mr. Schwartzhaum at that meeting. 
Mr. Glasser again replied that he had told Mr. 
Schwartzhaum that Hoff said okay. He repeated 
this answer to a further question by Mr. Sabetta 
about what he had said in that second meeting with 
Mr. Schwartzhaum. 




“Neither Mr. Sabetta nor I made any notes dur¬ 
ing this meeting with Mr. Glasser. During the eve¬ 
ning of Tuesday, March 26th, I typed a draft of a 
memorandum concerning our meeting with Mr. Dos¬ 
ser. A copy of the draft which I typed is attached 
hereto as Exhibit 1. The following morning 1 gave 
the draft to Mr. Sabetta to review. Later that day, 
Mr. Sabetta returned the draft to me and stated that 
it accurately reflected his recollection of on” meeting 
with Mr. Glasser. 1 then had the draft retyped, and 
a copy of the final memorandum was marked as 
Government exhibit 3511 and given to Mr. S'Jwartx- 
baum’s counsel on Thursday, March 28th, ■ • 

23-6). 

Also submitted by the Government was Mr. Sabetta a 
affidavit which stated that “Mr. Glasser also said that at 
some point in time thereafter lie told defendant Schwartz- 
baum that Mr. Charles Hoff had agreed to the arrange¬ 
ment” (A. 31). 

The trial court denied the motion in an opinion (A. 38). 

2. The Memorandum Should Not Have Been Used to 
“Refresh” Glassers Recollection 

As noted in IVit/morr on Evidence, Vol. IV, §§ 758-9, 
the general principle is that any writing may be used to 
stimulate and revive the recollection of a witness even if 
that writing was not made by the witness himself. How 
ever, as noted in Wigmore: 

“Since the narration or communication should 
represent actual recollection (§766, infra), it becomes 
necessary to forbid the use of various artificial writ¬ 
ten aids capable of misuse so as to put into the wit¬ 
ness’ mouth a story which is in effect fictitious and 
corresponds to no actual recollection. 1 nder pretext 
of stimulating the witness’ recollection, if an actual 
present recollection exists, of the quality sufficient 
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for testimony (§ 720, supra), the process and the re¬ 
sult, are legitimate. Hut these expedients for stimu- 
lating recollection may be so misused that the with 
ness puts before the court what purports to be but 
is not in fact his recollection and knowledge. Such 
a result cannot be accepted as testimony; and it is to 
prevent this misuse of expedients legitimate enough 
in themselves that some restriction may be neces¬ 
sary. * * *” [Emphasis added] 

Wigmore continues: 

“It follows, therefore, that any writing what¬ 
ever is eligible for use, while on the other hand, any 
writing whatever nuty, in the circumstances, become 
improper. * * *” [Emphasis in original] 

We respectfully submit that the circumstances under 
which this memorandum was created, particularly in view 
of Glasser’s obvious predisposition to suggestion, required 
that this memorandum not be used for the purpose of re¬ 
freshing recollection. 

One of the factors which ought be considered in deter¬ 
mining whether a document should be used for the purpose 
of refreshing recollection is whether the document was pre¬ 
pared in contemplation of the witness’ testimony at the pro¬ 
ceeding in question, and another is whether it was prepared 
by someone other than the witness: 

“Nevertheless, though the witness’ authorship is 
not essential to the use of the paper, it is obvious 
that palters prepared by others may, under circum¬ 
stances specially dangerous, be excluded from use.” 
( Wigmore, supra, §759, p. 151; see also cases and 
examples there cited). 

See also: Sayer v. Wugstaff, 5 Ileav. 462, 466 (1842), 
in which the court said: “I cannot consider it a right thing 
for any solicitor to prepare depositions for a witness be¬ 
fore examination. ... If he goes before him [the examiner] 
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with the depositions already prepared, it is reason for sup¬ 
pressing them”; Detroit TJfe Insurance ( o. \. Linsennieir, 
241 Mich. 60S, 217 N.W. 010 (1028); In Re Osbon's Estate, 
203 Minn. 410, 286 N.W. 306 (1036); Bridyes v. Caupland, 
88 Utah 373, 34 I\2d 842 (1036); NLRB v. Federal Dairy 
Company, 207 F.2d 487, 488-0 (1st Cir., 10G2). 

The obligation of the trial judge in determining whether 
a document may properly he used to refresh recollection was 
succinctly stated in Thompson v. (nited States, 342 F.2d 
137, 140 (5th Cir., 1065) : 

“The trial judge has a duty to prevent a witness 
from putting into the record the contents of an 
otherwise inadmissible writing under the guise of re¬ 
freshing recollection.” 

To the same effect, Delaney v. ( nited States, 77 F.2d 
016, 017 (3rd Cir., 1035). 

In the present case, the witness had numerous oppor¬ 
tunities, during prior interviews and sworn testimony, to 
state that he had informed the defendant of the payments 
to Iloff. lie did not do so. In his affidavit in response to 
the defense post-trial motion, the prosecutor, himself, in¬ 
dicated that this new assertion by Glasser was unexpected 
and deviated from his prior story (supra, p. 36). 

In view of the fact that the memorandum was created 
just a few days before trial, and approximately six years 
after the actual event with which (Hawser's testimony was 
concerned, the procedure followed in the instant case was 
hardly calculated to revive an actual independent recollec¬ 
tion of *he witness. If Mr. Fryman did not have the memo¬ 
randa i n question, can it be doubted that he would not 
have b i permitted, during the course of (Hawser's testi- 
mony, to write on a piece of paper “Glasser told me the 
other day that . . .” and then hand the paper up to the 
witness under the guise of refreshing his recollection. The 
procedure followed in the present case was, in substance, no 
different. As noted in NLRB v. Federal Dairy Company, 
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supra, 207 F.2d at 480, “one may well ask why there should 
be strictures against leading questions if a witness is free 
to have a prepared answer before him in any event.” 

It is respectfully submitted that the defense objection 
to the use of the memorandum should have been sustained. 

3. The Defense was Entitled to Call One of the 
Prosecutors as a Witness 

In view of the substantial effect which Glasser's “re¬ 
freshed” testimony had upon the evidence in this case, the 
defense clearly should have been entitled to explore before 
the jury every aspect of the circumstances leading to his 
change of testimony. 

In its post-trial memorandum-opinion, the trial court 
explained its refusal to permit the calling of the prosecutor 
upon the following rationale: 

“The court may properly refuse to permit defense 
counsel to call the prosecutor as a witness if ‘it does 
not believe that “he possesses information vital to 
the defense” ’ United States v. Newman, 476 F.2d 
733, 738 (3rd Cir., 11)73). A showing should also 
bo made that the information is not otherwise obtain¬ 
able. United States v. Fiorello, 370 F.2d 180, 185 
(2nd Cir. i967). 

“Here defense counsel had means at his disposal 
—either by cross-examination or by simply use of 
the memorandum itself—to seek to establish the con¬ 
tradiction between Glasser's testimony and the terms 
of the memorandum. In this fashion, Glasser’s 
credibility with respect to these matters would clear¬ 
ly be in issue. It follows, therefore, that there was 
no need to put the prosecutor on the stand in order 
to establish this. 

“The issues raised pertaining to the preparation 
of the document and the circumstances surrounding 
the questions and answers included therein were, in 
this court’s opinion, collateral to the central issue of 
credibility and far from vital to the defense’’ (A. 
40-1). 


L 
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The conclusions reached ltv the court simply are not 
supported by the authorities cited. 

In United States v. Alit, 24t> F.2d 29, 33 (1957), this 
Court held: 

“It has been widely recognized that lawyers re¬ 
presenting litigants should not he called as witnesses 
in trials involving those litigants if such testimony 
can he avoided consonant with the end of obtaining 
justice.” 

To the same effect, see the opinion of Judge Learned 
Hand in United States v. Chiarclla, 184 l\2d 903, 911 (2d 
Cir. 1950). 

r L,ie jury was aware of the fact that Government Exhibit 
3511 purported to be a memorandum of a conference be¬ 
tween Glasser and Government counsel. By using that 
memorandum for the purpose of ostensibly refreshing 
Glasser’s recollection, the prestige and credibility of Govern¬ 
ment counsel were placed in tin' balance. The jury not 
only iiad Glasser's new claim that he had previously made 
the assertions in question, but they knew that Government 
counsel concurred in that assertion. By limiting the de¬ 
fense exploration of the matter to cross-examination of 
Glasser, the Court deprived the defense of the only means 
at its disposal to test the credibility and accuracy of recol¬ 
lection of Glasser. In characterizing the incident as col¬ 
lateral and “far from vital to the defense” the court has 
clearly misconstrued the posture of the case at that point 
in the evidence. If the defense had any hope of undoing 
the harm which had been done by Glasser’s changed testi¬ 
mony, it was to establish, to the extent possible, exactly 
what had occurred and what was said during the conference 
with the prosecutor. Glasser, himself, had no recollection 
of whether lie had volunteered the critical assertion or 
whether he had given it in response to a question (Tr. 237- 
N). Indeed, he had very little recollection concerning what 
had occurred at the meeting (Tr. 230-238). 

Thus, the record clearly establishes that the means 
which the Gourt states the defense counsel had “at his 
disposal” were simply non-existent. 


J 
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The knowledge of the defendant was the pivotal issue in 
this ease. Adducing all facts relevant to that issue was, 
in the words of Judge Waterman, “consonant with the end 
of obtaining justice”, United States v. Ala, as quoted supra, 
and the defense should not have been denied the last pos¬ 
sibility of resolution. 

No possible prejudice could have accrued to the prose¬ 
cution. If it would have been inappropriate for Mr. Fry¬ 
man to continue as prosecutor, he had with him a fully 
qualilied and informed co-prosecutor who could have con¬ 
cluded the trial. Mr. Fryman clearly expressed his willing¬ 
ness to testify and to have Mr. Sabetta continue the prose¬ 
cution {supra, pp. 42-3). Under these circumstances, it was 
reversible error, violative of the defendant’s constitutional 
right to call witnesses in his own behalf, for the Court to 
prevent the defense from examining Mr. Fryman, under 
oath, before the jury. 

In Crawford v. United States, 212 U.S. 183 (1909), the 
Supreme Court held: 

“There is a presumption of harm arising from 
the existence of an error against the party complain¬ 
ing, excluding material evidence on a trial, especially 
before a jury. It is only in cases where the absence 
of harm is clearly shown from the record that the 
commission of such error against a party seeking to 
review it is not cause for reversal of the judgment” 
(212 U.S. at 203). 

j{y the Crawford standard, appellant was clearly de¬ 
prived of his right to present his case to the jury and a 
reversal of his conviction is required. 
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POINT III 

The indictment should have heen dismissed be¬ 
cause: (1) the term of the grand jury had expired 
prior to the return of the indictment, and (2) the spe¬ 
cial attorney who presented the case to the grand jury 
was without lawful authority to do so. 

When this case was remanded to tlie District Court for 
consideration of the additional newly discovered evidence, 
similar relief was also granted to the defendants in f uited 
States V. Stofsky, which is docketed in this Court as No. 
75-1253. (Sec in. 7, supra, at p. 9, and accompanying 
text). The defendants in both cases were permitted to join 
in motions attacking tin* legality of the indictment due to 
the prior expiration of the term of the grand jury and the 
lack of proper status on tin* part of the Strike Force attor¬ 
ney who presented the case to tlie grand jury. Those mo¬ 
tions were denied by the trial court (A. 290, 292). 

Tin* points in question have been fully briefed lor this 
Court in the Stofsky case which will be argued before this 
Court at or about the same time of the argument in the 
instant case. Rather than duplicate those arguments, the 
appellant Sehwartzbuum adopts them by reference, pursuant 
to Rule 28(i) of the Federal Rules of Appellate Procedure. 

CONCLUSION 

For all of the above reasons, the judgment of con¬ 
viction should he reversed; in the alternative, the case 
should be remanded to the District Court for an evi¬ 
dentiary hearing as to the newly discovered evidence. 

Respectfully submitted, 

Goldsteiv, Shames & FTyde 
Attorneys for Defendant-Appellant 
655 Madison Avenue 
New York, New York 10021 
Of Counsel (212) TE 8-3700 

EnwAttn Bbousky 
William Esbitt 
Henby .1. Boitel 





Statute Involved 


25) U.S.C. §186 provides, in pertinent part, as follows: 

“(a) It shall be unlawful for any employer or 
association of employers or any person who acts as 
a labor relations expert, advisor or consultant to 
any employer, or who acts in the interest of an em¬ 
ployer to pay, lend or deliver, or agree to pay, lend 
or deliver, any money or other thing of value— 

“(1) to any representative of any of his em¬ 
ployees who are employed in any industry affect¬ 
ing commerce; 

“(2) to any labor organization, or any officer 
or employee thereof, which represents, seeks to 
represent or would admit to membership, any of 
the employees of such employer who are employed 

in an industry affecting commerce; 

• * * * * 

“(c) The provisions of this section shall not be 
applicable (1) in respect to any money or other thing 
of value payable by an employer to any of his em¬ 
ployees whose established duties include acting 
openly for such employer in matters of labor rela¬ 
tions or personnel administration or to any represen¬ 
tative of his employees, or to any officer or employee 
of a Labor organization, who is also an employee or 
former employee of such employer, as compensation 
for, or by reason of, his service as an employee of 
such employer; 

“(d) Any person who wilfully violates any of 
the provisions of this section shall, upon conviction 
thereof, be guilty of a misdemeanor and be subject to 
a tine of not more than $10,000 or to imprisonment 

for not more than one year, or both. 

* * * * * >) * 


* Enacted June 23. 1974, c. 120, Title III, § 302, 61 Stat. 157, 
September 14, 1959, Pub. L. 86-257, Title V, § 505, 73 Stat 537; 
as amended October 14, 1969, Pub. L. 91-86, 83 Stat. 133; August 
J5, 1973, Pub. L. 93-95, 87 Stat. 314. 
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